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CARLSON, JUSTICE, FOR THE COURT:

1.  McKewze Check Advance of Mississippi, LLC, dlb/a Nationd Cash Advance ("NCA") and
Advance America, Cash Advance Centers of Mississippi, LLC ("Advance Americd'’) were denied their
moationto compd arbitration againg current and former cusomers (heranafter "Cugtomer™) . Pursuant to
M.R.A.P. 5 wegranted NCA and Advance Americapermisson to seek interlocutory review inthesefour
consolidated gopeds of the rulings of the dircuit court basad on their assartions of abuse of discretion in
thetrid court'sfalureto goply the Federd Arbitration Act ("FAA™) and refusd to enforce the arbitration

agreements. Finding thetrid court erred in denying the motionsto compd arbitration, this Court reverses
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the judgmentsentered by the Circuit Court of Jasper County and remandsthis casefor further proceedings
condgent with this opinion.
FACTSAND PROCEEDINGSIN THE TRIAL COURT

2. NCA and Advance Americaare licensad check cashers which engage in ddayed deposit check
cashing pursuant to the Missssppi Check Cashers Act, Miss. Code Ann. 88 75-67-501 et seq. (Rev.
2000). NCA and Advance America accepted persond checks from their customers for amounts not
grester than $400 plusafeewhich may not exceed 18% of theface amount of the check. See Miss. Code
Ann. 8 75-67-519(2) & (4). Thisfee charged by alicensed check casher for cashing acheck isdeemed
by law to beasarvicefeerather thaninterest. See id. 8§ 75-67-515(4). Thefollowing scenaioisindicaive
of atypicd transaction between NCA or Advance America and its customer. On the day the check is
written, NCA or Advance Americagives the cusomer cash equd to the face vaue of the check lessthe
fee authorized by satute. NCA and Advance America then agree to dday deposit of the check until an
agreed future date which is usudly the customer's next payday. Seeid. 8 75-67-519(1). The customer
then agrees to repurchase the check by paying the face amount of the check in cash on or before the
deposit date; otherwise, NCA or Advance Americawill present the check for deposit to the customer's
bank.

18.  Each of the Cusomersin this case contracted withether NCA or Advance Americafor ddayed
deposit check cashing sarvices as described above. In conjunction with their transactions, eech Customer
dsoenteredinto an arbitration agreement with ether NCA or Advance America Thearbitration agresment
provided that al digputes between the Customer and NCA or Advance America would be resolved by
binding arbitration under the Federa Arbitration Act, except those disputesthat werewithin thejurisdiction

of agmdl dams tribund; however, both the Cusomer and NCA or Advance America were mualy



obligated to arbitrate dl other digoutes between them, and dl partieswaived ther rightsto trid by jury in
any dispute. Regardless of which party demanded or initisted arbitration, NCA and Advance America
agreed to advance the Customer’s portion of the expenses associated with initigting arbitration, induding
thefiling and hearing fees The Customer dso had the right to sdlect the arbitrator, and the arbitration was
required to be hed in avenue which was convenient to the Customer.

4.  Theahitraionagresment was congpicuoudy presanted and waswrittenin plain English. Therights
that both parties agreed to waive by Sgning the arbitration agreementwere printed indl capitd lettersand
bold typeface to highlight them from the rest of the text. Bath parties Sgned the Customer Agreament
directly under a highlighted acknowledgment that drew attention to the fact thet the Cusomer Agreement
contained and induded a"Waiver of Jury Trid and Arbitration Agreement.”

%.  OnFebruary 19, 2002, acomplaint wasfiled collectively by former and current customersof bath
NCA and Advance Americadleging that each subseguent transaction with NCA and Advance America
was arenewd or extenson of the firg transaction dlowing NCA and Advance America to charge an

additiond fee In conjunction with thesetransactions, each Customer entered into an arbitration agreement

The plaintiffs referred to the defendants’ practicesas“ payday lending.” Inthe plaintiffs brief, we
find the following dlegaions

The way tha payday lending worksis as follows: if acustomer wants to
borrow $100.00 they (sic) write a check for $118.00 to the payday
lender who gives them (sic) $100.00 in cash. In 14 days the customer
returns and pays the face amount of the check to the lender. The lender
accepts the cash for the old loan, but immediately renews the first loan
with new loan money. In essence what hgppensisif the customer can't
aford to repay the entire amount they (Sic) renew the loan for an
additional 14 days, by paying another $18.00 fee to extend the
loan.....Regardiess of the fact that payday lenders characterize these
subsequent transactions as new loans, the effect is dtill the same. The
customer makes repeated payments of 18% interest every two weekson
these |oans but never decreases the underlying principd. Theend resultis
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with either NCA or Advance America. NCA and Advance Americafiled amation to compd arbitration
which was denied by the circuit court, finding thet (1) the FAA does not apply to the arbitration
agreameants (2) the arbitration agresments lack mutudity of obligation, (3) the rationde of the concurring
opinion of Judice Diaz in Parkerson v. Smith, 817 So. 2d 529 (Miss. 2002), is gpplicable to the
arbitration agreements, and (4) Customers did nat knowingly and voluntarily waivethe congtitutiond right
to ajury trid." Thetrid judge dso denied NCA and Advance Americds ore tenus mation to cartify the
matter for interlocutory gpped. NCA and Advance Americatimdy petitioned this Court for permissonto
gpped from the drcuit court's interlocutory order pursuant to M.RA.P. 5, and this Court granted the
petition. Inthisgpped, NCA and Advance America raisethefallowing issue before this Court: Whether
the drcuit court erred in dedining to gpply the Federd Arbitration Act and in refusing to enforce the
arbitration agreements between the Customers and Nationd Cash Advance and Advance America
DISCUSSI ON
A. Applicability of the Federal Arbitration Act

6. Thegrant or denid of amation to compd arbitration is reviewed de novo. East Ford, Inc. v.
Taylor, 826 So.2d 709, 713 (Miss. 2002) (dting Webb v. I nvestacorp, Inc., 89 F.3d 252, 256 (5th
Cir. 1996)). The Federd Arbitration Act, 9 U.S.C. 88 1 et seq., gopliesto dl written agresments to
arbitrate contained in any contract "evidenaing atransaction involving commerce™ 9U.S.C. 82 Whenever
avdid arbitration agreement exigts between parties to an action, acourt must "say trid of the action until

arbitration has been had in accordance with the terms of the parties agreement.” 9 U.SC. § 3.

that by renewing the first loan for another two weeks the customer pays
$36.00 instead of $18.00 for the same $100.00 they (sic) borrowed
initidly.



7. Courts have long recognized the exigence of "a liberd federd policy favoring arbitration
agreaments.” Perry v. Thomas, 482 U.S. 483, 489, 107 S.Ct. 2520, 2525, 96 L.Ed.2d 426 (1987)
(quatingMosesH. ConeMem'| Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24, 103 S.Ct. 927,
941, 74 L.Ed.2d 765 (1983)). "In enecting 8 2 of the federd Act, Congress dedlared a nationd policy
favoring arbitration and withdrew the power of the dates to require ajudicid forum for the resolution of
dams whichthe contracting partiesagreed to resolve by arhitration.” Southland Corp. v. Keating, 465
U.S. 1, 10, 104 S.Ct. 852, 858, 79 L.Ed.2d 1 (1984). Unless the agreement to arbitrate is not part of a
contract evidending interstate commerce or isrevocable " upon such groundsasexidt at law or in equiity for
the revocation of any contract,” arbitration isrequired. 9 U.SC. § 2. At the sametime, "arhitraion isa
metter of contract between the rdevant parties, no party can be required to arbitrate absent an agreement
todo s0." Rosenblum v. Travelbyus.com, Ltd., 299 F.3d 657, 662 (7th Cir. 2002) (citing First
Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 943, 115 S.Ct. 1920, 131 L .Ed.2d 985 (1995)).
8.  Thedrcuit court declined to gpply the FAA to the arbitration agreements in this case because it
found that the arbitration agreements were not contained in a written contract "evidencaing a transaction
invalving commerce" NCA and Advance America contend the FAA gppliesto the arbitration agreement
because ther transactions involved interdate commerce as evidenced by the agreements which Sated:
"Owr agreement to arbitrate is made pursuant to the FAA, because the transaction evidenced by this
Agreamat involves interdate commerce™ The Cusomers ague NCA and Advance Americafaled to
offer any evidence establishing the transactions involved interstate commerce. The Cugtomers were
resdents of Missssppi and the offices in which the transactions took place were located in Missssppi.

However, NCA and Advance Americawere both foreign corporations.



1. InAllied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 115 S.Ct. 834, 130 L.Ed.2d 753
(1995), the Supreme Court held that Section 2 of the Federd Arbitration Act, which makes enforcegble
awritten arbitration provison in "a contract evidencing atransaction involving commerce” 9U.SC. § 2,
"should be read broadly to extend the Act's reach to the limits of Congress Commerce Clause Power.”
Allied-Bruce, 513 U.S. at 265.

110. ThepeatinentfactsinAllied-Brucefdlow: In1987 Steven Gwin purchesad a" Termite Protection
Fan" from alocd officeof Allied-Bruce Terminix Compenieswhich promisad to protect hishomeagaingt
termitesand providetrestment if necessary. | d. a 268. The Plan contained adausewhich sated any dam
shdl be settled by arbitration. 1n 1991 the Gwins sold their home and trandferred the Termite Flan to the
Dobsons. The Dobsons soon found their new house infested with termites 1d. After Allied-Bruce
atempted to treat and repair the Dobsons home, the Dobsons sued the Gwins and Allied-Bruce in an
Algbama state court. | d. a 269. Pursuant to the arbitration dauseand Section 2 of the FAA, Allied-Bruce
filed amoation to Say to dlow arbitration to procesd. Thetrid court denied the gay, and Allied-Bruce

appedled.

111.  The SupremeCourt of Alabamauphddthedenid of the day finding adate datute made"written,
predispute arbitration agreementsinvalid and ‘unenforcegble™ | d. (ating Allied-Bruce Terminix Cos.
v. Dobson, 628 So. 2d 354, 355 (Ala. 1993)). The Alabama Supreme Court held that the FAA did not
aoply because "the connection between the termite contract and interstate commerce was too dight.”
Allied-Bruce, 513U.S. a 269. The Alabama Supreme Court dso held that the partiesmust contemplate

ubdantid interdate ectivity. | d.



12.  After examining Section 2 of the FAA, the United States Supreme Court reversed the Alabama
Suprame Court finding that “the word ‘invalving' [as it pertains to interdate commercd is broad and is
indead the functiond equivdent of ‘affecting™ 1d. at 273-74.

[Section] 2 gives Satesamethod for protecting consumersagang unfar pressureto agree
to a contract with an unwanted arbitration provison. States may regulate contracts,
induding arbitration dauses, under generd contract law prindplesand they may invdidate
an abitration dause "upon such grounds as exist & law or in equity for the revocaion of
any contract." 9 U.S.C. § 2 (emphasis added). What States may not do isdecidethat a
contract is far enough to enforce dl its badc terms (price, sarvice, credit), but not far
enoughto enforceitsarbitration dause. The Act mekesany such sate policy unlawful, for
that kind of palicy would placearhitration dauseson an unequd “footing,” directly contrary
to the Act's language and Congress intent. See Volt I nformation Sciences, Inc. v.
[Board of Trusteesof Leland Stanford Junior University],489U.S.[468], 474,
109 S.Ct., [1248], 1253, [103 L.Ed.2d 488 (1989)].

For these reasons, we accept the "commerce in fact” interpretation, reeding the Act's
languege asinggting thet the "transaction” infact "involv [€" interdate commerce, even if
the parties did not contemplate an interdate commerce connection.

Allied-Bruce, 513 U.S a 281. The Supreme Court remanded the case for further proceedings
conggent with itsopinion. 1 d.
113. InFirst Family Financial Services, Inc. v. Fairley, 173 F. Supp. 2d 565 (S.D. Miss.
2001), the didrict court gpplied the FAA and enforced an arbitration agreement between aforeign lender
and aborrower, who was a ditizen of Missssppi and hed entered into aloan contract with the lender in
Mississppi.
The arbitration agresment Signed by the partiesis concomitant to the finending transaction
entered into by AHrgt Family and the Defendant. . . . Thefinandng transaction, itsdf, must
comply with federd lawsand regulaionsinduding the Truth-in-Lending Act (promul geted
by Congress under its Commerce Clause powers). The Court thereforefindsthat anexus
exigs between the arbitration agreement in this case and interstate commerce.

| d. & 573. Therefore, the didrict court granted the mation to compd arbitration. | d.



114. InRussell v. Performance Toyota, Inc., 826 So. 2d 719, 722 (Miss. 2002), this Court found
that the FAA did goply to the arbitration agreement because "Performance Toyota is a Tennessee
corporation with its principa place of busness in Memphis Tennessee, and Russl| is an adult resdent
dtizen of Lee County, Missssppi,” and therefore, the "matter 'evidences a transaction in interdate
commerce.
115.  Both the United States Supreme Court, other federd courts and this Court have recognized the
grong federd policy favoring arbitration. In the case sub judice, the borrower and lender are ditizens of
different gates. Even though it is not required thet the parties to the transaction contemplate an interdate
transaction, the Cusomersand NCA and Advance Americaexpresdy agreed that the FAA would goply
to tharr transactions,
116. Because the transactions did involve interstate commerce and because the parties agreed ther
arbitration agreament would be governed by the FAA, wefind that the drcuit court erred by falling to
aoply the FAA to thet arbitration agreement.

B. Mutuality of Obligation
917. The drcuit court held that the arbitration agreements were unenforcesble contracts under
Missssppi lawv because they lacked mutudity of obligation. NCA and Advance America argue thet
dthough congderation is essentid to the formetion of avaid contract under Missssppi Law, mutudity of
obligationisnat. However, NCA and Advance Americacontend thet thearbitration agreementsinthiscase
are upported by mutua promises which condtitute consderation. The Customers argue the trid court
properly found the arbitration provisonsin the agreements were unenforcesble due to alack of mutudity
of obligation. The Customers contend mutudity of obligation is a prerequigte to the formation of avaid

bilaterd contract under Missssppi law.



118. Here, bath parties promised to arbitrate dl disputes between them that were nat within the
juridiction of asmdl daimstribund. Both parties agread to waive their right to ajury trid or tofilesuitin
dreuit court. Both parties hed the option of litigeting daims that were within the jurisdiction of the smal
damstribund. Neither NCA nor Advance Americahad any gregter right or privilegeto go to court or to
pursuejudicd remediesthan did the Customers. The Customersenjoyed greeter rightsbecausethey could
demand that NCA or Advance America advance the cods of the arbitration for both parties. The
Cudomers dso had the right to sdect the arbitrator and control where the arbitration would be hed.
119. InPrigden v. Green Tree Financial Servicing Corp., 88 F. Supp. 2d 655 (SD. Miss.
2000), Stacey Prigden financed the purchase of a mobile home and her ingtdlment contract was later
assigned to Green Tree. Prigden defaulted on her payments, and Green Tree began eforts to collect the
money due. 1d. & 656. Prigden filed suit againgt Green Tree dleging Green Tree had harassed and
threatened her causng her embarrassment and humiliation. Green Tree moved to dismissthesuit and dso
to compd arbitration pursuant to the dause in the inddlment contract. 1 d.
120.  Pursuant to the arbitration agreement, the didtrict court found:

Green Tree, the"Assignes” resarved itsright to seek judicid remedieson cartain types of

actions At the sametime, Green Tree preserved theright to compd arbitration asto any

other claim, induding any counterdaim that Plantiff may assat in any judidd action

indituted by Green Tree Therefore, Green Tree generdly had an option of whether to sue

in court, espedidly with cartaintypesof daims, or to submit adaimto arbitration. Plaintiff,

meawhilg, is bound to arbitration on any dam she may bring on the contract. Thisis

clearly one-sded.
| d. a 658. However, the digrict court further found that mutudity of obligation is not required under
Missssppi law for a contract to be enforcegble, as long as the underlying contract was supported by
congderdion. Id. a 659 (ating Clinton Serv. Co. v. Thornton, 233 Miss. 1, 100 So.2d 863, 866
(1958)). "Therefore, the arbitration dlause is nat unenforcegble soldy becauseitisone-sded.” | d. Inlight
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of the srong federd policy favoring arbitration, the digtrict court held that the arbitration dause was not
unconscionable. | d.
121. InFirst Family, thedigrict court found the defendant's argument regarding the illusory neture
of the arbitration agreement without merit. 173 F. Supp. 2d a 572. The defendant argued thet the
arbitration agreement was one-gded and unsupported by congderaion. | d. However, the didtrict court,
falowing the halding in Prigden, held that "'mutudity of obligation is not required for a contract to be
enforcegble,’ and an "arbitration dause is not unenforcegble soldy because it is one-sided.™ 1d. (dting
Prigden, 88 F. Supp. 2d 655, 659). The didrict court found thet the arbitration agreement dated "In
congderation of the mutud promises made in this agreement...." Therefore, the defendant was unable to
esablish the illusory neture of the agreement. |d. The didrict court granted the motion to compd
arbitration.
122.  InMurphyv. AmSouth Bank, 269 F. Supp. 2d 749 (S.D. Miss. 2003), thedigtrict court again
hdd:
Regarding the mutudity issue, plantiffs argue becausethe arbitration agreement mandates
arhitrationof any daimthey might chooseto assart, whilereserving unto AmSouth theright
to utilize the remedies of foredosure, sdfhdp repossesson and replevin in a court, the
agreement lacks mutudity of obligetion and is for that resson unconscionable and
unenforcegble. This court has previoudy rgected this identicd argument. See First
Family Financial Services, Inc. v. Fairley, 173 F.Supp.2d 565, 572 (SD.Miss.
2001) (holding thet " 'mutudity of obligaion is not required for a contract to be
enforcegble,’ and an "arbitration dlauseisnot unenforceable soldly becauseit isone-sded.
") (quating Pridgen v. Green Tree Financial Servicing Corp., 88 F.Supp.2d 655,

659 (S.D.Miss. 2000)); see also Raesly v. Grand Housing, Inc., 105 F.Supp.2d
562, 570 (S.D.Miss. 2000) (same).

Murphy, 269 F. Supp. 2d at 752.
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123.  Pursuant to Missssppi law, mutudity of obligation is not required for an arbitrationagreement to
be enforcegble aslong asthere is consderation. Therefore, wefind that the drcit court erred in finding
thet the arbitration agreements were unenforcesble for lack of mutudity of obligation.

C. Parkerson v. Smith
724.  Indenying the mation to compd arbitration, the trid court relied upon Judtice Diaz's concurring
opinionin Parkerson v. Smith, 817 So. 2d 529 (Miss. 2002). In Parker son, this Court hed thet the
Magnuson-MaossWarranty Act superceded the FAA and prohibited the enforcement of otherwisebinding
arbitration agreements contained in warranty contracts which were subject tothe MMWA.. However, the
plurdity opinion did not addresstheissuesof whether thearbitration dausewas unconscionable or whether
the dauseimpermissibly walved Parkerson'sright to ajury tridl.
125.  Inaconcurring opinion, Judtice Diaz discussad why he bdieved the arbitration agreement was
unconscionable 1 d. at 535-37. Thearbitration provison required Parkerson to pay the attorney'sfeesand
codsif shelog in arbitration. 1 d. at 536. Here, thereisno such dtipulaion found in the arbitration dause
NCA and Advance Americaagreed to advancethecod of arbitration to the Customers, but the Customers
were not required to reimburse NCA or Advance Americalif they did not prevail.
126. Judtice Diaz next dited acase deding with an indemnity dause, not an arbitration dause, tofind that
"the defendants mugt show thet ‘the provison was ressonably rdaed to the businessrisks of the parties.™
Id. (quating Entergy Miss. Inc. v. Burdette Gin Co., 726 So.2d 1202, 1207-08 (Miss. 1998))
(quating Bank of Indiana, Nat'l Ass'nv. Holyfield, 476 F. Supp. 104, 109 (S.D. Miss. 1979)). In
East Ford, Inc. v. Taylor, this Court hdd:

While Burdette conduded thet an indemnity dause within a contract of adheson is
presumptively unconscionable, the same is not true for arbitration dauses Burdette
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involved an agreement to indemnify, which essentidly dlows aparty to contract away or
ecape lidlity. Arbitration agresments merdy submiit the question of lighility to another
forum--generdly speeking, they do not waive ligbility. Furthermore, Congress has
expressed no federd interes in enforang indemnification agreements as it has in
guaranteaing the enforcement of valid arbitration agreements. See Federd ArbitrationAdt,
9 U.SC. 88 1 & 2. As noted, "questions of arbitrability must be addressed with a
hedthy regard for the federd palicy favaring arbitration,” with any doubt concerning the
scope of theagreement resolved infavor of arbitration.Bank One, [ N.A. v. Coates, 125
F.Supp.2d 819,] 827 [(SD.Miss 2001)] (quoting MosesH. Cone Mem'l Hosp. .
Mercury Constr. Co., 460 U.S. 1, 24-25, 103 S.Ct. 927).

East Ford, 826 So.2d a 716.
127.  Agan, dustice Diaz's concurring opinion was not the halding of this Court.2 Regardless, the facts
of the case b judice are dearly diginguishable from Parkerson. Therefore, this Court finds thet the
dreuit court ered in reying on the concurring opinion in Par ker son when it denied NCA and Advance
Americds maotion to compd arbitration.

D. Knowing, Intelligent and Voluntary Waiver of Jury Trial
128. Thetrid court, again falowing Judice Diaz's concurring opinion in Parker son, found that the
Cugtomers did not knowingly, intdligently and voluntarily waive their condiitutiond rightsto ajury trid.
129. InFirst Family, the didrict court dated that Angela Farley, the defendant, must prove
procedural unconscionahility by showing "alack of knowledge, lack of voluntariness, incongpicuous prirt,
the use of complex legdigtic language, disparity in sophigtication or bargaining power of the partiesand/or
alack of opportunity to Sudy the contract and inquire about the contract terms.” 173 F. Supp. 2d a 570

(quatingNauru Phosphate Royalties, Inc. v. Drago Daic I nterestsInc., 138 F.3d 160, 165 (5th

?In fact, the Parkerson opinion came from a heavily divided court. McRae, P.J,, for the Court,
Diaz, Eadey and Graves, JJ., concurred. Carlson, J., concurred in result only. Diaz, J., concurred with
Separate written opinion joined by McRae, P.J., Eadey and Graves, JJ. Cobb, J., dissented with separate
written opinion. Pittman, C.J., concurred in part and dissented in part with separate written opinion joined
by Waller, J. Cobb and Carlson, 4J., joined in part. Smith, P.J., did not participate.
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Cir. 1998)). Fairley argued the arhitration agreement was proceduraly unconscionable because she did
not "volunterily enter intoit, did not have achanceto reed it, was not given achanceto negatiaeitsterms,
and because the agreament used complex legd terms that [she] could not understand.” However, the
digrict court, finding that the agresment was written in Smple and plain English, hdd there was no
procedurd unconscionahility in the arbitration agreement. | d.

130. "ltiswdl sttled under Missssppi law thet a contracting party is under alegd obligation to reed
a contract before 9gning it" 1d. See Godfrey, Bassett & Kuykendall Architects, Ltd. v.
Huntington Lumber & Supply Co., 584 So.2d 1254, 1257 (Miss. 1991). See also Koenig V.
Calcote, 199 Miss. 435, 25 So0.2d 763 (1946); M cCubbinsv. Morgan, 199 Miss. 153, 23 S0.2d 926
(1945). In addressing the condtitutiond right to ajury trid, thecourtin Bank One, N.A. v. Coates, 125
F. Supp. 2d 819, 834 (SD. Miss. 2001), aff'd mem., 34 Fed. Appx. 964 (5th Cir. 2002), Sated that
the Condiitution does nat " confer the right to atrid, but only the right to have ajury hear the case once it
IS determined that the litigation should proceed before acourt. If the dams are properly before an arbitrd
forum pursuant to an arbitration agreement, thejury trid right vanishes™

131.  Inthecase qub judice, the Customersdo nat dlege thet they areilliterate that NCA or Advance
Americafailed to givethem an opportunity to reed the arbitration agreement or prevented them from doing
soinany way. Had they read the arbitration agreement, asthelaw presumesthat they did, they would have
eedly undersood the language of the agresment, and ther attention would have been particularly dravn
to the rightsthat they were agreaing to waive by sgning the agreement, whichwere printed in larger capitd

|letters and in bold typeface to highlight them from the ret of the text.
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132. Therefore, the drcuit court ered in finding the Customers did not knowingly, intdligently and
voluntarily waive thar congtitutiond right to a jury trid when they Sgned the arbitration agreement with
NCA and Advance America
CONCLUSION

133.  The drcuit court erred in denying NCA and Advance Americas motion to compd arbitration.
Because the transaction involved interstate commerce and because both parties agreed the arbitretion
agreement would be governed by the FAA, the Federd Arbitration Act is goplicable to the agreament
between the parties. Pursuant to Missssppi law, mutudity of obligation is nat required for an arbitration
agreement to be enforceable aslong asthere is congderation. Also there was no evidence presented that
the Customers did not knowingly, intdligently and voluntarily waive their condiitutiond right to ajury trid
when they sgned the arbitration agresment with NCA and Advance America Therefore, the judgments
of the Circuit Court of Jagper County arereversed, and these casesareremanded for thetria court togrant
the motions to compd arbitration.
34. REVERSED AND REMANDED.

PITTMAN, CJ.,, SMITH AND WALLER, P.JJ., COBB AND DICKINSON, JJ.,

CONCUR. EASLEY AND GRAVES, JJ., DISSENT WITHOUT SEPARATE WRITTEN
OPINION. DIAZ, J.,NOT PARTICIPATING.
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